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THAT WILL BEAT THE HARD | 
OUT OF YOUR HARD WORK | 
IN QUALIFYING A CLIENT AS 
FOREIGN IN ANY STATE 
OR CANADIAN PROVINCE. © 


1. FOREIGN CORPORATION LAW FEATURES 


These are up-to-the-minute summaries of the | 
state’s statutory requirements governing qualifi- — 
cation, entrance fees, annual taxes and penalties 
for failure to qualify. Separate compilations for ~ 
each state are available to lawyers (only) at any 
CT office. 


2. FILING PAPERS 


Through its continent-wide system of offices and — 
representatives CT will see to the filing of the 
application (and supporting documents should 
they be required) and any recording, or publish- 
ing, which may be necessary. CT will take all © 
steps necessary to put the corporation in good 
standing: quickly, surely. Your instructions will be 1 
followed to the letter. 
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y For Lawyers on Main Street ... Wall Street ... and Downtown, U. S, 4 


Expert CCH Guidance on All 
Controls Affecting Corporations 


General practitioner, corporation lawyer, specialist in other 
fields of law — if you advise corporate clients, you'll welcome 
CCH’s informative new CORPORATION LAW GUIDE. 


© Continuing “GUIDE Reports” Give Protective Information on New Changes 


Timely ‘““GUIDE Reports” keep lawyers abreast of new developments in corporation law a 

protect against surprises on all kinds of business control problems that clients bring to ya 
every day. These “Reports” give you assured contact with the corporation laws of all th 
states PLUS important unfolding developments on business insurance, small business inve: 

ment companies, tax-option corporations, executive compensation, labor, antitrust, taxes ¢ 
interstate activities, pension plans, government contracts, financing, wages and hours, secuti 
ties, social security, records and reports, and the like. 


Time is all a lawyer has to sell, and there are just so many hours in a day. These ‘Reports, 
broadly covering all controls affecting business, help you offer clients maximum protectie 
with a minimum investment of your time. Always, expert CCH editorial explanations combing 
authority and simplicity to bring you changes in federal and state rules. 


Subscribers also receive a separate “Summary” that gives the highlights of 
new happenings and tells where in the accompanying “GUIDE Report” 
each is covered in full. No additional charge for this special feature. 


© Two Big New GUIDE Volumes — Included Without Extra Charge 


Immediately and without extra charge, subscribers receive two big Volumes which bri 
together and reflect all pertinent federal and state laws in a new and different way—wi 
easy-to-understand EXP ATIONS of the rules affecting corporations. Everything need 
is covered—the “‘Guide”’ - far beyond basic corporation acts to encompass all 

subjects important to soundly advising business clients. Because of CCH’s 46-year reputatic 
for accuracy in reporting tax and business law, you can always depend on the “GUIDE, 


Send for Your FREE Booklet ! 


Use this handy coupon to request 
your complimentary copy of 
“Choosing or Changing the Busi- 
ness Set-Up.”” Easy to understand, 
it covers the income tax, corpora- 
tion law, and other factors to con- 
sider in selecting and changing 
the form of business organization. 


COMMERCE CLEARING HOUSE, Inc. 
4025 W. Peterson Ave., Chicago 46, Ill. 


Send us our complimentary copy of ‘Choosing ot 
Changing the Business Set-Up.” Also send further 
details about CCH's swift, dependable CORPORA- 
TION LAW GUIDE—no obligation, of course, 
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Statehood 
for Aawatt 


Iu MINENT statehood has focused a 
great deal of attention on Hawaii's 
enormous potential as a center of busi- 
ness activity. As a result wide interest 
has been shown in the corporate “facts 
of life” of Hawaii. 


Senate Bill 50*, which provides for the 
admission of Hawaii to the Union, con- 
tinues in force all Territorial laws in 
force at the time of admission. Thus the 
various Territorial laws regulating cor- 
porations will continue in force in the 
new State. Their provisions are the 
normal provisggns which can be found in 
the corporation laws of older states. 


The cost of incorporating or qualifying 
in Hawaii, for example, is not signifi- 
cantly more or less than the cost in many 
states. The cost of organizing a corpo- 
ration is 20¢ for each $1,000 of the total 
amount of capital stock authorized, with 
a minimum of $35, plus $1.25 per page to 
record the articles of association. (The 
estimated minimum cost is less than $35 
in 24 states and more than $35 in 25 
states.) A foreign corporation pays a 
$50 entrance fee plus a proportionate part 
of the $100 annual license fee for the 


remainder of the license year ending 
June 30. 


Two provisions of the Hawaii corpo- 
ration law*, Section 172-4 and 172-10, 
have discouraged incorporation by main- 
land interests by requiring that a major- 
ity of the directors and a majority of the 


incorporators be residents of Hawaii. 
However, the Territorial Legislature re- 
cently amended Section 172-10 so as to 
reduce the required number of incorpora- 
tors from five to three, evidencing a dis- 
position toward modernization which may 
lead to the removal or modification of 
these troublesome residence requirements.* 


The tax structure of the new State 
will be of considerable interest to any 
business contemplating activity in Ha- 
waii. Senate Bill 50 continues in force 
the tax laws of the Territory, as well as 
the corporation law. Hawaii imposes an 
income tax on domestic and foreign cor- 
porations doing business in the Territory 
at the rate of 5% on income not over 
$25,000 and 544% on income over $25,000. 
The rate is 234% on such amount of 
capital gain as is entitled to the alterna- 
tive tax treatment under the U. S. 
Internal Revenue Code. The portion of 
the income attributable to Hawaii is 
determined by separate accounting, so far 
as practicable, whenever the taxpayer’s 
business in Hawaii is not an integral part 
of a unitary business conducted within 
and without Hawaii. When separate ac- 
counting is not permissable, statutory 
formulas are used. 


Hawaii’s net income tax is a direct 
tax; it is not imposed “for the privilege 
of doing business.” Although there has 
as yet been little indication of an inten- 
tion to do so, the tax probably could be 
applied to the income of corporations en- 


1 Public Law 86-3, 86th Congress, approved March 18, 1959. 


2 Title 23, Revised Laws of Hawaii 1955. 


8 Senate Bill 751, Laws of 1959. See also Act No. 203, Laws of 1959, which specif- 
ically authorizes voting trusts and agreements, reduces the proportion of stock required 
to authorize certain corporate actions, permits facsimile signatures and seals on stock 
certificates signed by a transfer agent or a registrar, and eliminates the requirement 
that the stock certificate state the amount paid in on shares represented thereby. 
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gaged exclusively in interstate commerce 
under the Northwestern States Portland 
Cement Co. v. Minnesota decision.* 


Withholding at the source is required 
of employers, who must deduct and with- 
hold from wages and salaries an amount 
which, at the end of the taxable year, 
will equal the employee’s estimated per- 
sonal income tax, a maximum of 6% be- 
ing taken into consideration. 


In addition to the net income tax, 
Hawaii imposes a gross income tax on 
those engaged in business. The rate, 
based on gross proceeds of sales or gross 
income, varies according to the nature of 
the business, ranging from % of 1% on 
wholesalers, and 1% on manufacturers, 
to 34%4% on retailers. 


A consumption tax is imposed at the 
rate of 31%4% of the value of property 
imported or otherwise acquired from a 
person not subject to the gross income 
tax, and a compensating tax is imposed 
at the rate of % of 1% of the purchase 
price, upon the use in Hawaii of tangible 
personal property purchased from an un- 
licensed seller for resale in Hawaii, 
through the activity or with the assist- 
ance of a purchasing agent or representa- 
tive. 


In addition, foreign corporations pay an 
annual license fee of $100, and domestic 
and foreign corporations file an annual 
corporation exhibit showing conditions at 
the end of the corporation’s last fiscal 
year. 


Foreign corporations which undertake 
to do or carry on business in, or take, 
hold, demise, sell or convey real estate 
in Hawaii must obtain authority to do so 
from the Treasurer.’ The procedure for 
qualification is not unlike that of a 
number of states in that the corporation 
must file a certified copy of its charter 


amended to date, its by-laws as amended, 
a declaration setting forth information as 
to: its capital structure, principal office, 
officers and directors, etc. There is an 
unusual provision, however, requiring the 
corporation to post a bond of not less 
than $1,000, which may be waived under 
certain circumstances. 


It is specifically provided by statute* 
that a corporation will not be considered 
to be doing business in Hawaii so as to 
require qualification by reason of carry- 
ing on in Hawaii “any one or more of the 
following activities: 


“(a) Maintaining or defending 
any action or suit or any admin- 
istrative or arbitration proceedings 
or effecting the settlement thereof or 
the settlement of claims or disputes. 

“(b) Holding meetings of its di- 
rectors or shareholders or carrying 
on other activities concerning its in- 
ternal affairs. 

“(c) Maintaining bank accounts. 

“(d) Maintaining offices or agen- 
cies for the transfer, exchange and 
registration of its securities, or ap- 
pointing and maintaining agents, 
trustees or depositories with relation 
to its securities. 


“(e) Effecting sales through in- 
dependent contractors. 

“(f) Soliciting or procuring or- 
ders whether by mail or through 
employees or agents or otherwise 
where such orders require accept- 
ance without the Territory before 
becoming binding contracts. 

“(g) Creating evidences of debt, 
mortgages or liens on real or per- 
sonal property. 

“(h) Securing or collecting debts 
or enforcing any rights in prop- 
erty securing the same. 


479 S. Ct. 357. For a discussion of the impact of this decision see THE Corporation 


JourRNAL, June—July, 1959, page 223. 


5 Section 174-1, Revised Laws of Hawaii 1955, as amended. 


® Section 174-7.5, Revised Laws of Hawaii 1955, as amended. 
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“(i) Transacting any business 
in interstate commerce. 


“(j) Conducting an isolated trans- 
action completed within a period 
of thirty days and not in the course 
of a number of repeated transac- 
tions of like nature.” 


Decisions of the Territorial courts 
relating to “doing business” are few, 
and well reasoned decisions of the main- 
land courts will undoubtedly be persua- 
sive, at least when there is substantial 


agreement among them on the effect 
of a particular activity.’ 


It is much too soon to assess the 
benefits which will accrue to the Nation 
from the admission of Hawaii to state- 
hood, and an exact measurement of 
these benefits may never be possible. 
It is cértain, at least, that the business 
world will play an increasingly important 
part in the new state’s development, and 
will contribute in no small way to these 
benefits. 


7 See Wuat Constitutes Dorne Business, published by The Corporation Trust Com- 
pany, CT Corporation System and Associated Companies. 


delaware corporations 


1959 Corporation Law Amendments 


Since the publication of the June—July Corporation Journal, in which was 
printed the text of the amended Sections 132, 223 and 253 of the Delaware 
Corporation Law, three more amendments have been passed by the 1959 Session of 
the Legislature and approved by the Governor. House Bill No. 220, amending 
Section 243(f), and House Bill No. 200, amending Section 324(c), were approved 
by the Governor and effective May 28, 1959. House Bill No. 322, which repeals and 
reenacts Section 274, was approved by the Governor and effective July 9, 1959. 
The full text of the amended Sections, with explanatory comments, is set forth below. 


- TITLE 8 
CORPORATIONS 
CHAPTERI. GENERAL CORPORATION LAW 
SUBCHAPTER VIII. AMENDMENTS; CHANGES IN CAPITAL AND 
CAPITAL STOCK; REORGANIZATION 


§ 243. Redemption, purchase or retirement of preferred or special stock 


(The portions of the law unaffected by the amendment are in plain type, the 
portions repealed are enclosed in brackets, and the new matter is in italics.) 
*** 
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(f{) Whenever any corporation operated as an investment company shall be 
obligated, pursuant to its certificate of incorporation, to redeem or repurchase 
any of its shares at the option of the shareholder, the provisions of this section 
shall be applicable to all shares [so] redeemed or repurchased pursuant to any 
method authorised under its certificate of incorporation for the purpose of effecting 
redemption or repurchases of its shares at the option of the shareholder; and such 
shares may be retired, the capital of the corporation reduced, and such shares 
restored to the status of authorized and unissued shares, by compliance with the provi- 
sions of this section. (Amended by House Bill No. 220, Chapter 51, Laws of 1959) 


COMMENT: House Bill No. 220 amends the provisions of Section 243(f), 
relating to the redemption, purchase or retirement of stock of an investment 
company at the option of the shareholder, so as to make the provisions of 
Section 243 applicable to all shares redeemed or repurchased pursuant to any 
method authorized under its certificate of incorporation for the purpose of 
effecting redemption or repurchase of its shares at the option of the shareholder. 


SUBCHAPTER X. SALE OF ASSETS; DISSOLUTION AND 
WINDING UP 


§ 274. Surrender of corporate rights before payment of capital and beginning 
business 


(The Section as it appeared before repeal and reenactment is in brackets, 
and the new Section is in italics.) 


[Before the payment of any part of the capital and before beginning business 
for which the corporation was created, the incorporators named in any certificate 
of incorporation, or a majority of them, may surrender all their corporate rights 
and franchises, by filing in the office of the Secretary of State a certificate, 
verified by the oath or affirmation of a majority of the incorporators named in 
the certificate of incorporation, that no part of the capital has been paid and 
the business has not been begun, and surrendering all rights and franchises, and 
thereupon the corporation shall be dissolved. A certified copy of the certificate shall 


be recorded in the county where the original certificate of incorporation shall have 
been recorded.] 


Before beginning the business or activity for which the corporation was created 
and, if the corporation is authorized to issue stock, before the payment of any part 
of the capital, the directors, the board of managers, or other governing body, however 
named, or a majority of them, or if there be no board of managers, or governing 
body, then, the incorporators named in the certificate of incorporation, or a majority 
of them, may surrender all their corporate rights and franchises by filing in the Office 
of the Secretary of State a certificate, verified by the oath or affirmation of a majority 
of the directors, managers, governing body or incorporators, that the business or 
activity for which the corporation was created has not been begun, that (if the cor- 
poration is authorized to issue stock) no part of the capital has been paid, and that 
all rights and franchises of the corporation are surrendered. Upon the filing of such 
certificate the corporation shall be dissolved. A certified copy of the certificate shall 
be recorded in the County where the original certificate of incorporation was recorded. 
(Amended by House Bill 322, Chapter 160, Laws of 1959) 
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COMMENT: House Bill No. 322 repeals and reenacts Section 274 to permit 
the surrender, by a non-profit, non-stock corporation, of its charter before 
beginning business. In addition, the certificate of surrender may be signed and 
filed by the directors, the board of managers, or other governing body in addi- 
tion to the incorporators. Formerly Section 274 limited such surrender to 
corporations organized with capital stock, and only the incorporators were 
authorized to sign and file the certificate. 





SUBCHAPTER XIII. SUITS AGAINST CORPORATIONS, DIREC- 
TORS, OFFICERS OR STOCKHOLDERS 


§ 324. Attachment of shares of stock or any option, right or interest therein; 
procedure; sale; title upon sale; proceeds 





(The portions of the law unaffected by the amendment are in plain type, and 
the new matter is in italics.) 


* * * 































(c) If the shares of stock or any of them or the option to acquire shares or 
any such right or interest in shares, or any part of them, be sold as provided 
in subsection (a) of this section, any assignment, or transfer thereof, by the 
debtor, after attachment so laid, shall be void. If, after sale made and confirmed, 
a certified copy of the order of sale and return be left with the president, cashier 
or treasurer, the purchaser shall be thereby entitled to the shares or any option 
to acquire shares or any right or interest in shares so purchased, and all income, 
or dividends which may have been declared, or become payable thereon since 
the attachment laid. Such sale, returned and confirmed, shall transfer the shares 
or the option to acquire shares or any right or interest in shares sold to the 
purchaser, as fully as if the debtor, or defendant, had transferred the same to 
him according to the charter and by-laws of the corporation, anything in the 
charter or by-laws to the contrary notwithstanding. No order of sale shall be 
issued until after final judgment shall be rendered in any case. The Court which 
issued the levy and confirmed the sale shall have the power to make an order compel- 
ling the corporation, the shares of which were sold, to issue new certificates to the 
purchaser at the sale and to cancel the registration of the shares attached on the 
books of the corporation upon the giving of an open end bond by such purchaser 
adequate to protect the corporation. (Amended by House Bill No. 200, Chapter 50, 
Laws of 1959) 


*x* * * 


COMMENT: House Bill No. 200 amends Section 324(c), relating to the sale, 
after attachment of a stockholder’s shares or an option to acquire shares, or 
any right or interest in shares, by adding a provision that the Court which 
issued the levy and confirmed the sale of the shares of any person in any corpo- 
ration to satisfy the shareholder’s debt, shall have the power to compel the 
corporation to issue a new certificate to the purchaser, and cancel the registra- 
tion of the shares on the books of the corporation, upon the giving of a bond 
to protect the corporation. 
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DELAWARE 


Exchange of stock of purchasing corporation for all 

the assets of selling corporation, and dissolution of 

selling corporation, held not a merger in violation 
of Delaware law. 


This was an action by the stockholders 
of a corporation for a declaratory judg- 
ment to the effect that the acquisition by 
the corporation of all the assets of an- 
other corporation which was to be dis- 
solved, in exchange for stock in the 
acquiring corporation, was in fact an 
illegal merger not approved by the re- 
quired two-thirds vote of the stockholders. 
The Court of Chancery opinion, 146 A. 
2d 757, (The Corporation Journal, April 
—May, 1959, page 205), noted that the 
plaintiffs were “in substance objecting to 
the acquisition of corporate property by 
means of the issuance of stock” and con- 
cluded that the transaction was not a 
merger in violation of Delaware law. 
Affirming the Court of Chancery, the 
Supreme Court of Delaware observed 


DISTRICT OF COLUMBIA 


that the result of the instant transaction 
was substantially the same as the resuit 
that would have followed a merger. This 
result was made possible, however, by the 
overlapping scope of the merger statute 
and the statute authorizing the sale of all 
the corporate assets, and the court found 
nothing improper in this use of the sale- 
of-assets statute. 


Heilbrunn v. Sun Chemical Corpora- 
tion, 150 A. 2d 755. Irving Morris (of 
Cohen & Morris) of Wilmington, and 
Edward Lee of New York City, for ap- 
pellants. Caleb S. Layton and Rodney 
M. Layton (of Richards, Layton & 
Finger) of Wilmington, and Bruce A. 
Hecker (of Manning, Hollinger & Shea) 
of New York City, for appellees. 


Corporation organized under the D. C. Corporation 
Act of 1901 held entitled to transfer the conduct of 
its principal business outside the District. 


This action was initiated by a stockholder 
to prohibit his corporation from conduct- 
ing its principal business outside the 
District. The defendant corporation had 
been organized under the District Corpo- 
ration Act of 1901 and reincorporated 
under the Corporation Act of 1954. 
Plaintiff stockholder asserted that he 
was entitled to the relief claimed because 
of a proviso of the 1954 Act which read: 


“provided further, That no corporation 
may be organized under this chapter un- 
less the place where it conducts its prin- 
cipal business is located within the 
District of Columbia.” 

The United States District Court con- 
sidered dispositive of the case Sec. 142 
of the 1954 Act, which provides that “all 
privileges, franchises and powers” which 
belonged to a corporation before the 1954 
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Act are “ratified, approved and confirmed 
and assured to such corporation” by the 
1954 Act. Since the Corporation Act of 
1901 contained no prohibition of the kind 
here involved, the corporation was not 
prohibited from conducting its principal 
place of business outside of the District 
(The Corporation Journal, February— 
March, 1959, page 185.) 

The United States Court of Appeals 
for the District of Columbia affirmed the 
District Court, concluding that the pro- 
hibition contained in the 1954 Act was 
intended by Congress to act prospectively 
only, and not intended to prohibit corpo- 
rations organized prior to the 1954 Act 


MARYLAND 


from conducting their principal business 
outside the District. 


Murphy v. Washington American 
League Baseball Club, Inc., et al..* 
United States Court of Appeals for the 
District of Columbia Circuit, May 26, 
1959. Daniel M. Gribbon (Joel Barlow 
and John B. Jones, Jr., on the brief), for 
appellant. John E. Powell (Arthur P. 
Drury, John M. Lynham, David C. 
Bastian and Henry H. Paige, on the 
brief), for appellees. 


* The full text of this opinion is 
printed in the Tax Reporter, District 
of Columbia, page 334. 


Existence of dissolved corporations held not termi- 
nated for purposes of Sherman Act prosecutions. 


Defendant Maryland and Delaware cor- 
porations were indicted for violating the 
Sherman Anti-Trust Act. Shortly after 
the indictment was returned, the corpo- 
rations were dissolved under their re- 
spective state statutes and became sepa- 
rate divisions of a new corporation under 
the same ultimate ownership. They then 
moved to dismiss the indictment on the 
ground that their dissolution abated the 
proceeding. 


The Supreme Court of the United 
States, Mr. Justice Douglas, pointed out 
that under the Maryland statute the dis- 
solved corporation continued in existence 
for the purpose of paying, satisfying and 


discharging any existing debts and obli- 
gations, and such dissolution did not abate 
any pending suit or proceeding by or 
against the corporation. The Delaware 
statute provided that any proceeding 
begun by or against a corporation before, 
or within three years after, dissolution 
should continue until any judgments, 
order or decrees therein were fully ex- 
ecuted. The court affirmed the judgments 
of conviction. 


Melrose Distillers, Inc. v. United 
States, 79 S. Ct. 763. Robert S. Marx 
of Cincinnati, for petitioners. Richard A. 
Solomon of Washington, D. C., for re- 
spondent. 
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WA MOMENT 


about the troubles inherent in the handling of 


stock transfers and the maintenance of stock 
transfer records and you will surely agree it 
is a function a/ien to the day to day responsi- 
bilities of a corporation’s officers. 


Wouldn’t it be safer for your client to assign 
that responsibility to CT and its GO years, 
plus, of stock transfer experience? 
















DELAWARE 


Defendant German corporation could not be com- 

pelled to appear by the seizure of shares of stock in 

a Delaware corporation held by defendant’s wholly 
owned subsidiary. 


Plaintiff brought this action in the Court 
of Chancery of Delaware, New Castle 
County, against defendant German cor- 
poration, for a money judgment charging 
that defendant failed to compensate him 
properly while he was in its employ in 
Germany. The issue before the court was 
whether plaintiff could compel defendant’s 
appearance under § 366 of Title 10 Del. 
C. by the seizure of shares of stock 
in a Delaware corporation owned by de- 
fendant’s wholly owned subsidiary. 


The court, in vacating the seizure, de- 
clared that it was not persuaded, “at least 
in the absence of a showing of a fraudu- 
lent conveyance or the like, that stock 
actually owned by a subsidiary can be 
attached in an equitable action against the 
parent corporation on the theory that 


KANSAS 


such stock is equitably or beneficially the 
property of the parent corporation. De- 
spite the broad language of § 366 of Title 
10 Del. C. . . . property attached there- 
under must in some form be the property 
of the defendant.” The court concluded 
that it was inconceivable to it “how the 
stock presently sequestered in this case 
could be sold to satisfy plaintiff’s demand 
against defendant without utter disregard 
of the existence of distinct corporation 
entities, each with its own obligations, 
pecuniary and otherwise.” 

Buechner v. Farbenfabriken Bayer 
Aktiengesell, 151 A. 2d 125. Carl W. 
Mortenson, for plaintiff. Thomas Cooch, 
of Connolly, Cooch & Bove, for de- 
fendant. 


Federal statute raising jurisdictional requirement as 

to amount in controversy in diversity of citizenship 

cases to $10,000, held applicable to action begun in 

state court prior to, and removed to federal court 
after, effective date of statute. 


On January 24, 1957, plaintiff filed in the 
state court a petition in which she sought 
recovery in the amount of $3,000. On 
October 16, 1958, plaintiff amended her 
petition so as to increase the amount 
claimed to $7,500. The defendants then 
removed the case to the United States 
District Court, D. Kansas, and the plain- 
tiff moved to remand to the state court 
on the ground that the amount in con- 
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troversy was less than that required to 
give the Federal District Court jurisdic- 
tion. 

The United States District Court, D. 
Kansas, noted that removability from 
state to federal courts is determined as 
of the date when the petition for removal 
is filed and depends upon the case dis- 
closed by the pleadings at that time. At 
the time of filing the petition for removal 
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here, the amount in controversy was 
$7,500, and the minimum federal jurisdic- 
tional amount was $10,000. The act in- 
creasing the federal jurisdictional amount 
to $10,000 contained a provision, how- 
ever, that it should apply “only in the 
case of actions commenced after the date” 
of its enactment. This case was not 
removable, therefore, unless it could be 
considered as having been “commenced” 
before the enactment of this federal act. 
The court concluded that “commenced” 
meant commenced in the United States 


NEW YORK 


District Courts. Since the jurisdictional 
amount was raised to $10,000 before this 
case was commenced in the District 
Court, the motion to remand to the 
state court was granted. 


Abernathy v. Consolidated Cab Com- 
pany et al., 169 F. Supp. 831. Barton P. 
Cohen (of Cohen, Schnider, Shamber & 
Jenkens), of Kansas City, Kansas, for 
plaintiff. Milton A. Abrams of Kansas 
City, Missouri, and Thomas J. Conway, 
Jr., of Roeland Park, Kansas, for de- 
fendants. 


Foreign corporation held doing business in New 

York so as to be subject to service of process where 

it received substantial gross income from continuous 
business in New York. 


A Pennsylvania corporation contested the 
validity of the service of process effected 
upon its representative in New York on 
the ground, among others, that it was not 
doing business in New York. The cor- 
poration did business of about $100,000 
annually in the state through the activi- 
ties of its representative. It represented 
itself as having an office in New York, 
permitted its name to be listed on the 
door and on the directory of the building 
in which its representative maintained an 
office, permitted itself to be listed in the 
telephone directory, and received the 
benefit of its representative’s services in 
obtaining this amount of business in the 
state. 


NORTH CAROLINA 


The Municipal Court of the City of 
New York, Borough of Brooklyn, Third 
District, concluded that the corporation 
“was not involved in an isolated transac- 
tion but on the contrary was the benefici- 
ary of a substantial gross income from a 
continuous business in this state, rep- 
resenting or permitting the representation 
to the citizens in this state that it was 
conducting business therein.” A motion 
to set aside the service was denied. 

Murray v. J. P. Ward Co., 181 N.Y.S. 
2d 216. Levy & Kornblum, Seymore 
Teitelbaum, of counsel, of Brooklyn, for 
third party plaintiff. George J. Conway, 
of New York City, John J. Doherty, of 
Cohoes, of counsel, for third party de- 
fendant. 


Service of process under Sec. 55-145 and Sec. 55-146 
upheld where made upon unlicensed foreign corpo- 
ration by serving Secretary of State. 


Plaintiff, a resident of North Carolina, 
commenced this action against defendant, 
an unlicensed foreign corporation, by 
service upon the North Carolina Secre- 
tary of State under the provisions of G.S. 


55-145 and 55-146. Defendant foreign 
corporation manufactured, produced and 
assembled gas water heaters for the 
home. Through the efforts of its agents 
residing and working in North Carolina, 
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it shipped large quantities of these ap- 
pliances to the state with the reasonable 
expectation that they would be used in 
North Carolina. One such appliance, in- 
stalled in plaintiff's home, exploded, 
allegedly through negligence in its manu- 
facture, injuring plaintiff. The pertinent 
statutory section subjects foreign corpo- 
rations to suit in North Carolina on any 
cause of action arising out of the produc- 
tion, manufacture, or distribution of 
goods by such corporation with the rea- 
sonable expectation that they will be used 
in the state, whether or not the corpora- 
tion is engaged exclusively in interstate 


commerce, 







RHODE ISLAND 
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Foreign corporation not qualified in Rhode Island, 


The Supreme Court of North Carolina 
upheld the service, made on the Secretary 
of State because the defendant was un- 
licensed and had not appointed a statu- 
tory agent, holding that the cause of 
action manifestly arose out of the activi- 
ties described in the statute. In addition 
the Court concluded that the statute was 
not unconstitutional since it required that 
the corporation have certain “minimum 
contacts” with the forum. 

Shepard v.-Rheem Manufacturing Com- 
pany et al., 106 S. E. 2d 704. Robinson, 
Jones & Hewson, of Charlotte, for de- 
fendants-appellants. Blakeney & Alexan- 
der, Ernest W. Machen, Jr., Payne & Hed- 
rick, of Charlotte, for plaintiff-appellee. 


which was not doing business in the state, held en- 
titled to maintain suit on a contract which was not 


This was an action to restrain alleged 
violations of the Rhode Island Fair 
Trade Act. Among the issues was the 
right of the complainant New Jersey cor- 
poration to enforce the contracts involved, 
since it had not qualified under the pro- 
visions of the General Laws of Rhode 
Island, and therefore was not permitted 
to maintain any action at law or suit in 
equity on any contract made in Rhode 
Island until compliance with the qualifi- 
cation requirements had been effected. 
The particular contract contained recitals 
to the effect that it was made in New 
Jersey, and that it was not to be effective 
until signed by the manufacturer in New 
Jersey. 


The Superior Court of Rhode Island 
concluded that, although the bare recital 
that the contract was made in New Jer- 
sey was not controlling, the recital that 
it should not be effective until received at 
the New Jersey home office was control- 


made in Rhode Island. 


enbaum and Kirshenbaum, for respondent. 
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ling. “An offeror can require receipt of 
an acceptance and in such instance the 
place of contracting is where the accept- 
ance is received in accordance with the 
offer.” 

In addition, it was alleged that com- 
plainant New Jersey corporation was do- 
ing business in Rhode Island, and that 
since it had not qualified it was deprived 
of the right to use Rhode Island courts 
to enforce the contract. The court con- 
cluded that the activities of complainant’s 
representative in the state constituted 
solicitation and acts incidental to such 
solicitation, and that therefore complain- 
ant was not doing business in Rhode 
Island so as to be required to qualify in 
order to maintain a suit. 

Johnson and Johnson v. Narragansett 
Wiping Supply Co., et al., Superior Court 
of Rhode Island, November 21, 1958. 
John B. Kelaghan, for petitioner. Kirsh- 
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VERMONT 


Authority of foreign corporation to transact busi- 
ness in Vermont held not relevant in action on a 
contract which was made outside Vermont. 


During the hearing in this contract ac- 
tion, defendant moved that the plaintiff 
foreign corporation’s case be dismissed on 
the ground that plaintiff was not quali- 
fied under Vermont law to enforce the 
contract involved. Although the Ver- 
mont Supreme Court held the motion 
properly denied on procedural grounds, 
the court also concluded that it was with- 


out merit. Since the contract was a 
Massachusetts contract, the authority of 
the plaintiff to transact business in Ver- 
mont was not relevant. 


New England Road Machinery Co. v. 
Calkins, 149 A. 2d 734. James B. Camp- 
bell of St. Johnsbury, for plaintiff. John 
A. Swainbank of St. Johnsbury, for de- 
fendant. 


taxation 


CALIFORNIA 


Foreign corporation held entitled to have Los An- 

geles County property tax, imposed on its planes 

which flew between Los Angeles and Tokyo, as- 
sessed on an apportionment basis. 


Defandants appealed from a judgment in 
favor of plaintiff Delaware corporation 
in an action to recover property taxes 
paid under protest to Los Angeles County 
upon the assessment of five airplanes. 
Plaintiff’s principal place of business was 
in Los Angeles County, from which the 
five airplanes were flown to Tokyo, 
Japan on a regular airlift in support of 
the Korean war. The County Assessor 
had assessed these planes at 100 per cent 
of their value without regard to the time 
they were physically present in the 
county. 


The California Supreme Court, citing 
four United States Supreme Court cases 
in this field, took the view that a tax- 
payer resisting an ad valorem tax on 
personal property “is entitled to an as- 
sessment on an apportionment basis if the 
record shows that he was, during a tax 


year, receiving substantial benefits and 
protection in more than one state.” Since 
in the present case there was no appor- 
tionment with respect to the assessment 
of the five planes, the Court concluded 
that “as a matter of law, the tax was not 
levied upon a proper basis.” 

Flying Tiger Line, Inc. v. County of 
Los Angeles,* 333 P. 2d 323. Hill, 
Farrer & Burrill, for the Taxpayer. 
Harold W. Kennedy, Los Angeles 
County Counsel; Gordon Boller, Asst. 
Counsel; Alfred Charles DeFlon, Dep. 
Counsel, for the County. (Petition for 
writ of certiorari filed in the Supreme 
Court of the United States, April 13, 
1959; certiorari denied May 25, 1959; 
Docket No. 834.) 


* The full text of this opinion is 
printed in the State Tax Reporter, 
California, page 13,589. 
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MISSISSIPPI 


Tax on unapportioned income sustained where tax- 
payer failed to separate charges for work done 
within and without the state. 


This suit was brought by a foreign cor- 
poration to recover taxes paid to Mis- 
sissippi. The corporation was engaged 
in the making of seismographic surveys 
to locate oil and gas in Mississippi. In 
addition to the field work, the data 
gathered was interpreted by a pool of 
expert geologists and geophysicists at the 
corporation’s principal place of business 
in Oklahoma. The tax in question was 
assessed on the basis of the income re- 
ported by the corporation to the Mis- 
sissippi State Tax Commission, which 
amount included, unseparated, the total 


receipts for the seismographic surveys 
and their interpretation. 


The Supreme Court of Mississippi con- 
cluded that, since the corporation had not 
kept records-showing the portions of this 
income attributable to its activities with- 
in and without the state, a tax on the 
entire unapportioned amount was proper. 


Monaghan v. Seismograph Service 
Corporation, 108 So. 2d 721. John E. 
Stone, of Jackson, for appellant. Henley, 
Jones & Henley, of Jackson, Joseph L. 
Hull, Jr., of Tulsa, for appellee. 


New Connecticut Corporation Law 


Effective January 1, 1961, Connecticut will have a new Corporation Law, 
Public Act 618, Laws of 1959, to be known as the Stock Corporation Act. The 
new law adopts, with modifications, many provisions of the Model Business 
Corporation Act prepared by the Committee on Corporate Laws of the American 


Bar Association. 


Special Act 459 of 1959, creates a Commission to inquire into, study and 
report to the Legislature on the problems which may arise from this extensive 
revision of the State’s corporation laws. The Commission is required to make 
its report by January 15, 1961, and it is possible that recommendations for 
changes in the new law will be made at that time. 





Hawaii— The provisions of subchapter S, added to the U. S. Internal 
Revenue Code by the Technical Amendments Act of 1958 to permit certain “small 
business corporations” to elect not to be subject to the federal corporation income tax 
but to have their income taxed to the individual shareholders, have been adopted by 
Hawaii. (Act 276, S. B. No. 60, Laws of 1959, effective with respect to taxable 
years beginning after December 31, 1958.) 


Senate Bill 751, approved and effective May 19, 1959, reduces the number 
of incorporators required to form a domestic corporation from five to three. 


Nebraska — Legislative Bill 289 of 1959, effective September 28, 1959, 
provides that any corporation failing to qualify or comply with the statutory 
requirements pertaining to foreign corporations cannot maintain any suit or action, 
either legal or equitable, in any court of Nebraska, upon any demand, whether arising 
out of contract or tort, while such requirements have not been complied with. 


Texas — H. B. 144, Laws of 1959, provides that every domestic and qualified 


foreign corporation which has not adopted the provisions of the Texas Business 
Corporation Act of 1955 shall file as a part of its Annual Report required to be filed 
for Franchise Tax purposes between January 1 and March 15, 1960, a statement 
setting forth the post office address of its initial registered office and the name of its 
initial registered agent at such address, and setting forth that the designation was 
authorized by resolution of the board of directors. The statement will not be effective 
until September 6, 1960, and no fee is charged for filing it. Failure to file the 
statement will subject the corporation to the various penalties provided for failure 
to file an annual report. 


In addition, H. B. 144 provides that domestic and foreign corporations in 
existence when the Act originally became effective, September 6, 1955, and which 
have not adopted the Act during the current five year interim period, and to which the 
Act first becomes applicable on September 6, 1960, will be exempt from the provisions 
of the Act requiring that (1) a minimum of $1000 be paid in before commencing 
business and (2) the name of the corporation contain the word “corporation,” 
“company,” “incorporated,” or an abbreviation thereof. However, if any such 
corporation amends its articles or its certificate of authority after this Act becomes 
applicable (September 6, 1960) such corporation must, simultaneously with or prior 
to filing such amendment with the Secretary of State, take such action as may be 
necessary to bring the corporation into conformity with the Texas Business 
Corporation Act. 














The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


CALIFORNIA. Docket No. 834. Flying Tiger Line, Inc. v. County of Los 
Angeles, 333 P. 2d 323. (The Corporation Journal, August—September, 1959, 


page 255.) Property taxes—apportionment basis for airplanes. Certiorari denied, 
May 25, 1959. 


DISTRICT OF COLUMBIA. Docket No. 713. Smoot Sand and Gravel 
Corporation v. District of Columbia, 261 F. 2d 758. (The Corporation Journal, 
June—July, 1959, page 231.) Franchise tax—apportionment of net income. Petition 
for writ of certiorari filed, February 20, 1959. Certiorari denied, April 20, 1959. 
(79 S. Ct. 876.) Rehearing denied, May 25, 1959. (79 S. Ct. 1136.) 













MARYLAND. Docket No. 404. Melrose Distillers, Inc. et al. v. United 
States, 258 F. 2d 726. (The Corporation Journal, February—March, 1959, page 
185.) Dissolution—effect on Sherman Act prosecutions. Judgment affirmed, 
April 20, 1959. (79 S. Ct. 763.) (See page 249.) 











WASHINGTON. Docket No. 805. Crown Zellerbach Corporation v. State 
of Washington, 328 P. 2d 884. (The Corporation Journal, February—March 1959, 
page 193.) Business and occupation tax—apportionment. Appeal filed March 
30, 1959. Appeal dismissed, May 25, 1959. (79 S. Ct. 1138.) 


* Data compiled from CCH U. S. Supreme Court Bulletin. 


Discussions on Corporation Law 


A Symposium on Corporation Law, 11 University of Florida Law Review, 
Winter, 1958, pages 395-598. 






What Constitutes “Doing Business” in Interstate Mortgage Loans by Sav- 
ings and Loan Associations, by William C. Prather. The Business Lawyer, 
April, 1959, pages 824-836. 


The McGee Case and the Banks, by Carl W. Funk. The Business Lawyer, 
April, 1959, pages 737-745. 


Revision of the New York Corporation Statutes, by Robert S. Lesher. The 
Business Lawyer, April, 1959, pages 807-823. 
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Arizona — Since no penalty is imposed on corporate registration fees that 
became delinquent before July 1, 1958, the Arizona Corporation Commission may not 
require corporations, as a condition precedent to reinstating them in good standing, 
to pay such a penalty. The only charge that the Commission may collect are the 
registration fees that became due before July 1, 1958, plus whatever registration fees 


and penalties have accrued since then. (Opinion of the Attorney General, State Tax 
Reporter, Arizona, { 200-055.) 


Georgia — Because the legal incidence of the Georgia sales tax is on the 
dealer, the federal character of the purchaser is immaterial and cannot serve to 
exclude sales made to the United States and its instrumentalities from the measure 
of the sales tax. However, because the legal incidence of the Georgia use tax is on 
the purchaser or consumer it cannot be assessed and collected from the United States 


or its instrumentalities. (Opinion of the Attorney General, State Tax Reporter, 
Georgia, J 200-183.) 


Where the site of the taxable event, which is considered to be the place where 
the tangible personal property first comes under the exclusive control of the rentee 
for use under the rental agreement, is in Georgia, the renter is subject to tax at the 
rate of 3% of the gross proceeds derived from the rental of the tangible personal 
property regardless of the fact that the rented property may be used in interstate 
commerce. Where the taxable event occurs outside of Georgia, then, when the 
property is brought into the state, whether in interstate commerce or not, the rentee 
is subject to tax at the rate of 3% of the monthly rental price paid by the rentee as 
if the property had been originally rented in Georgia, subject to credit for similar 


taxes paid elsewhere. (Opinion of the Attorney General, State Tax Reporter, 
Georgia, {| 200-193.) 


Georgia does not intend to follow the 1958 amendment to the Federal Internal 
Revenue Code under which stockholders of a small corporation may elect to be taxed 


as a partnership. (Letter from the Department of Revenue, Income Tax Unit, State 
Tax Reporter, Georgia, { 200-198.) 


Tennessee — The Commissioner of Revenue has issued regulations, similar to 
those concerning the franchise and excise taxes, which amplify the provisions 
of Chapter 252, Laws of 1959. Chapter 252 imposes a tax on corporations which do 
not pay the franchise and excise taxes. In addition, Form F.E.T. 3 has been 


prescribed for such corporations. (State Tax Reporter, Tennessee, {11-404 and 
q 11-405.) 


Washington — Filing of articles of incorporation does not constitute registra- 
tion of corporate name as a trademark under the trademark registration act. (Opinion 


of the Attorney General to the Secretary of State, State Tax Reporter, Washington, 
{ 200-201.) 
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ome important matters 
— For August and September 


This Calendar does not purport to be a complete calendar of all matters requiring atten- ~ 

tion by corporations in any given state. It is a condensed calendar of the more important 

requirements covered by the State Report and Tax Bulletins of The Corporation Trust 

Company. Attorneys interested in being furnished with timely and complete information 

regarding all state requirements in any one or more states, including information r i 

forms, practices and rulings, may obtain details from any office of The Corporation Trust 
Company or C T Corporation System. 


Arkansas— Annual Franchise Tax due on or before August 10.—Domestic 
and Foreign Corporations. 


California — Franchise Tax based on net income. Second installment due on 
or before September 15.—Domestic and Foreign Corporations. 


Idaho— Annual Statement and Annual License Tax due between July 1 and 
September 1—Domestic and Foreign Corporations. 


Kentucky — Report of Unclaimed Dividends, etc., due on or before September 
1.—Domestic and Foreign Corporations. 


Maine — Annual Franchise Tax due September 1; delinquent one month later. 
—Domestic Corporations. 


Massachusetts — Report of Abandoned Property due on or before September 
1.—Domestic and Foreign Corporations. 


Oklahoma — Annual Franchise Tax Report and Tax due on or before August | 
31.—Domestic and Foreign Corporations. 


Oregon— Annual License Fee and Annual Statement due August 15.—Domestic 
and Foreign Corporations. 


Quebec — Annual Return to Provincial Secretary due on or before September © 
1—Domestic and Foreign Corporations. 


Wisconsin— Second Installment of Income Tax due on or before August 1— 
Domestic and Foreign Corporations. 
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>aE entary literature 





In connection with its various activities The Corporation Trust Company 
publishes the following supplemental pamphlets, any of which will be 
sent without charge to readers of The Journal. Address The Corporation 
Trust Company, 120 Broadway, New York 5, N. Y. 











Heads I Win, Tails You Lose. An explanation of the possible consequences to 
the corporation which takes a chance [?] on doing business in states 
outside the state of its incorporation without complying with governing 

laws, rulings and regulations. 






Spot Stocks Mean More Sales. A review of the advantages and dangers of using 
spot stocks at strategic shipping centers to bolster and increase sales. 
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Corporate Tightrope Walking. Of interest to counsel for and the officers of any 
corporation carrying on business in interstate commerce. 








Agent for Process. Case histories of corporation officials who suddenly found out 
that trouble can take funny bounces when statutory representation is 
entrusted to a business employee. 








Corporate Confusion. A discussion of the wriggling, twisting, seemingly opposite 
court decisions which make building a pattern for out-of-state operations 
by a corporation a risky business these days. 








A Pretty Penny ... Gone! What it can cost a corporation—as shown by actual 
court cases—if its agent cannot be found when service of process is attempted. 





Some Contracts Have False Teeth. Interesting case-histories showing advisa- 
bility of getting lawyer’s advice before contracting for work outside home 
state, even for federal government. 





FOR LAWYERS ONLY 


The following C T publications are available only to members of the Bar. 











What Constitutes Doing Business. A 133-page book containing texts 
of statutory definitions of “doing business” by a corporation . . . all- 
state discussions, with citations, of 49 “doing business” subjects .. . 
citations to service of process cases (as distinguished from cases relating 
to qualification), listed according to subject and classified according to 
whether service was sustained or set aside. 





Suppose The Corporation’s Charter Didn’t Fit! Shows how charter 
provisions which suit well enough at time of organization may be handi- 
caps for the corporation in later life —-and some measures to avoid them 
that a lawyer may help his client to take. 


THE CORPORATION TRUST COMPANY 
120 Broadway, New York 5, N. Y. 


Hillside, N. J. 
Permit No. 14 
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CORPORATION JOURNAL 


The Corporation Journal is published by The Corporation Trust 
Company bi-monthly, February, April, June, August, October 
and December. Its purpuse is to provide, in systematic and 
convenient form, brief digests of significant current decisions of 
the courts, and the more important regulations, rulings or opin- 
ions of official bodies, which have a bearing on the organization, 
maintenance, conduct, regulation, or taxation of business cor- 
porations. It will be mailed regularly, postpaid and without 
charge, to lawyers and accountants upon written request to any 
of the company’s offices. 
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